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IN THE 


United States Court of Appeals 

for the District of Columbia 


No. 8962 


THEODORE OWEN MONTGOMERY, 
Appellant 
vs. 

HENRIETTA MONTGOMERY, 
Appellee 


APPEAL FROM THE DISTRICT COURT OF THE UNITED STATES 
FOR THE DISTRICT OF COLUMBIA \ 


BRIEF FOR APPELLANT 


Jurisdictional Statement 

: 

1. This is an appeal from the judgment (order) of the 

Lower Court denying a Motion to set aside a previous order 
of the Lower Court, wherein funds, which belonged to the 
appellant, and were under the control of, and disbursed 
through the Disbursing Officer of the District of Columbia, 
were sequestrated, and the said Disbursing Officer, as such, 
was enjoined as to the manner in which the said funds 
should be disposed of. Jurisdiction of this Court is found 
in Title 17, Section 101 of the District of Columbia Code 
1940. j 

2. Pleadings and other facts necessary to show juris¬ 
diction of the Lower Court will he found in “Petition to 
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Appoint Sequestrator and Injunction” (Appellant’s Ap. 

1 ). 

Statement of Case 

3. Appellee, plaintiff below, on, to wit, February 26, 
1937, by order of the District Court of the United States 
for the District of Columbia, was awarded a decree of abso¬ 
lute divorce on the grounds of desertion from the appellant, 
the said order of divorce also awarded to the appellee the 
custody of their minor child, Elaine Montgomery, and di¬ 
rected the appellant to pay to the plaintiff, as alimony, for 
the support of the plaintiff and the said minor child, the 
sum of Fifty Dollars ($50.00) per month. Appellant com¬ 
plied with the said order until, to wit, November 1, 1939, 
when he was retired from the Metropolitan Police Depart¬ 
ment, District of Columbia, because of physical disability. 
The appellant was awarded the sum of One Hundred Dol¬ 
lars ($100.00) per month payable out of the Policemen and 
Firemen’s Relief Fund, District of Columbia, Title 4, Sec¬ 
tion 508, District of Columbia Code 1940. After his retire¬ 
ment, as aforesaid, the appellant defaulted in payments re¬ 
quired by the above mentioned decree of divorce and as of 
September 30, 1940, was in arrears in the sum of Three 
Hundred and Sixty Dollars ($360.00). 

4. On October 1, 1940, appellee filed a petition for the 
appointment of sequestrator and to enjoin disposition of 
property (Appellant’s Ap. 1) which was granted by order 
signed by Associate Justice Bolitha F. Lewis, now Chief 
Justice, of the Court below on November 29, 1940 (Appel¬ 
lant’s Ap. 9). Later there was a motion to set aside or 
modify the above order, but that motion, and the order fol¬ 
lowing same, arc not necessary for a decision in this case. 

5. On October 24, 1944, appellant, through his attorney, 
filed a Motion to set aside order of sequestration and in¬ 
junction on the grounds that the Court lacked jurisdiction 
to enter said order (Appellant’s Ap. 10). This motion was 
denied by order on January 31,1945. (Appellant’s Ap. 11.) 
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j 

6. Exception was noted, and on February 2,1945, notice 
of intention to apply for special appeal was filed with the 
clerk of the Lower Court (Appellant's Ap. 12) and served 
upon the attorney for the appellee. 

7. Order allowing special appeal was issued by • this 
Court on April 14, 1945 (Appellant’s Ap. 12). 


I 

Statute Involved 


is 


8. The statute in controversy and upon which petitioner 
seeking review is Title 1, Section 102 of the District of 


Columbia Code 1940, which reads as follows: 

\n 1-102 [20:2]. DISTRICT CREATED BODY COR¬ 
PORATE FOR MUNICIPAL PURPOSES. The dis¬ 
trict is created a government by the name of the “Dis¬ 
trict of Columbia,” by which name it is constituted a 
body-corporate for municipal purposes, and may con¬ 
tract and be contracted with, sue and be sued, plead 
and be impleaded, have a seal, and exercise all other 
powers of a municipal corporation not inconsistent 
with the-Constitution and laws of the United States 
and the provisions of this code. (R. S., D. C., ^ 2; June 
11,1878, 20 Stat. 102, ch. 180, § 1.) 


i 


Points Upon Which Petitioner Intends to Rely on Appeal 


9. 1.) That the Lower Court does not have power, or 
authority under the law to issue a writ of attachment, gar¬ 
nishment or sequestration affecting funds under the control 
of the District of Columbia or its officers. 

10. 2.) That the Lower Court being without authority 
to enter the Order of sequestration and injunction filed 
herein, the said judgment is void and therefore a nullity. 

11. 3.) The Lower Court erred when it overruled the 
Motion to vacate the said order, filed on November 29,1940, 
insofar as it was applicable to the District of Columbia or 
its officers. 
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12. 4.) The United States Court of Appeals for the 
District of Columbia has inherent power to vacate the judg¬ 
ment (order) of the Lower Court after the term and after 
the time for appeal has expired, when the judgment (order) 
was beyond or in contravention of the power of that Court. 

Summary of Argument 

13. Point Xo. 1. The jurisdiction of the Court below is 
limited by the provisions of Title 1, Section 102 of the Dis¬ 
trict of Columbia Code 1940, and the decisions of this Court 
interpreting the same. This Court, has since 1893, con¬ 
sistently held that the District of Columbia is not subject 
to garnishment, Che wiling vs. the District of Columbia, 73 
App. D. C. 392, 119 Fed. 2d 459 certiorari denied 314 U. S. 
710, S6 L. Ed. 566, 62 S. Ct. 175, and in Rone vs. Rone, 7S 
U. S. App. D. C. 369, 141 Fed. 2d Page 23, decided in 1944 
it held that there was no essential difference between at¬ 
tachment and garnishment, and the appointment of a se¬ 
questrator to collect funds from the District of Columbia. 

14. Point Xo. 2. Courts cannot go beyond the power 
delegated to them and their judgments and orders beyond, 
or in contravention of such authority arc null and void. 

15. Point Xo. 3. The Lower Court erred when it over¬ 
ruled the motion to set aside the writ of sequestration and 
injunction filed herein when the Rone case cited above was 
brought to its attention. 

16. Point Xo. 4. It is well settled law that Circuit 
Courts of Appeals, or the United States Court of Appeals 
for the District of Columbia have jurisdiction to review 
void judgments of Lower Courts, after term, and after the 
time for appeal has expired, and the above doctrine was 
followed by this Court in Tungsten Reef Mines Company 
vs. Ickes, 66 U. S. App. D. C. 5, 84 Fed. 2d 257, where the 
Court stated, “If the decree appealed from was made with¬ 
out jurisdiction on the part of the Court making it, then it 
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is a proceeding which may be—or as the Supreme Court 
said ‘must be’—the subject of review by an Appellate 
Court.” 

i 

Argument I 

17. The power, authority and jurisdiction of the District 
Court of the United States for the District of Columbia is 
determined by three principal factors: First, by the com¬ 
mon law; second, by general equitable powers, and third 
by statutory law. All three factors, are subject to final in¬ 
terpretation by the United States Court of Appeals for the 
District of Columbia. In the Chewning case and iii the 
Rone case, both cited above, this Court has decided clparly 
and emphatically that neither the District of Columbia or 
its officers, as such, arc subject to attachment, garnishment 
or sequestration. The holding of this Court in the Rone 
case that the District of Columbia or its officers are not 
subject to sequestration is just as binding on the Lower 
Court as if the words were written in the statute. The 
doctrine in the Rone case is a clear limitation on the power 
or authority of the Lower Court to make such orders, or 
to permit any prior order of like character to stand. 

18. The judicial interpretation of Title 1, Section 102 
of the District of Columbia Code 1940, holding that the Dis¬ 
trict of Columbia or its officers are not subject to garnish¬ 
ment, becomes an integral part of the statute, Gulf, C. & S. 
F. Ry. Co. vs. Moser, 48 S. Ct. 49, 257 U. S. 133, 72 L.Ed. 200. 
Legislation, once judicially or administratively construed, 
if left unchanged for long time after construction, is pre¬ 
sumed to be approved by Congress. Bardwell vs. Petty, 
286 Fed. 772, 52 App. D. C. 310. The Supreme Court; has 
ruled in Standard Oil Company vs. Missouri, 224 U. S.I270, 
32 S. Ct. 406, 56 L. Ed. 760, 76 Ann. Cas. 1913 D 936 that 
the jurisdiction of all Lower Courts is determined by the 
statute creating them and by the decisions of the Court of 
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last resort in that jurisdiction. It is admitted that the Lower 
Court had jurisdiction of the persons and of the subject 
matter, but even under such circumstances the judgment 
may be entirely void if the Court proceeds to render a judg¬ 
ment which transcends the limits of its authority in those 
cases. Tungsten Reef Mines Company vs. Ickes, 66 U. S. 
App. D. C. 5, S4 Fed. 2d 257, and in V. S. vs. Turner, 47 Fed. 
2d Page 86 the Court used the following language: “A judg¬ 
ment may be entirely void even though the Court might 
have jurisdiction of the parties and of the subject matter.” 
Citing Windsor vs. McVeigh, 93 V. S. 274-282 and 23 L. Ed. 
914. On page 89 the Court quoted at length from the latter 
case dealing with judgments rendered void, because the 
Court transcended the limits of its authority after acquir¬ 
ing jurisdiction. 


19. Comparability of writs of garnishment and writs of 
sequestration was not created by the decision of Rone vs. 
Rone. That decision merely enunciated a principle of law 
which had long existed, therefore prior decisions as to 
garnishment would equally apply to sequestration. 

20. Rone vs. Rone had not been decided at the time the 
writ of sequestration and injunction was filed herein. But 
after the Rone case was decided, and was brought to the at¬ 
tention of the Lower Court, the refusal to set aside the writ 
was erroneous. This is especially true with respect to dis¬ 
bursements made to the sequestrator appointed herein in 
the future, and appellant contends that it is also true of 
such disbursements made in the past. 

21. It is well settled law that this Court has inherent 
power to vacate the judgment (order) of the Lower Court. 
U. S. vs. Turner, Tungsten Reef Mines Company vs. Ickes, 
both cited above. The law is equally well settled that the 
District of Columbia or its officers are not subject to se¬ 
questration. Rone vs. Rone cited above. The only ques¬ 
tion presented in this Appeal is whether or not the writ of 
sequestration, insofar as it is applicable to Major James 
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R. Lusby, individually and as the Disbursing Officer of the 
District of Columbia (Appellant’s Ap. 9) should be vacated, 
or whether he should continue to be subject to the said 
order and others like it which are bound to follow. 

Conclusion 

i 

The Writ of Sequestration and Injunction filed herein on 
November 29, 1940, (Appellant’s Ap. 9) so far as it is Ap¬ 
plicable to the District of Columbia or its officers should 
be vacated and set aside. 

I 

Respectfully submitted, 

i 

EUGENE E. DITTO, 
Counsel for Appellant. 


I 
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APPENDIX 
Case No. 8962 

i 

1 Petition for Appointment of Sequestrator and to 
Enjoin Disposition of Property. 

IN THE DISTRICT COURT OF THE UNITED STATES 

i 

for the District of Columbia. 


Equity No. 
59,524 

Filed October 
1, 1940! 

J 

Charles E. 
Stewart, Clerk 


The plaintiff respectfully shows this Honorable Court and 
alleges: 

1. That she is a citizen of the United States and a resi¬ 
dent of the District of Columbia, and sues in her own ri£ht. 

2. That the defendant, Theodore Owen Montgomery, is 
her ex-husband, and is likewise a citizen of the United 
States, and is believed to be residing at Urbana, Virginia. 

3. That the defendant, Major James R. Lusby, is a citi¬ 
zen of the United States, a resident of the District of Col¬ 
umbia, and is the Disbursing Officer for the municipal gov¬ 
ernment of the District of Columbia, and is named as a 
debtor of the defendant, Theodore Owen Montgomery, j 

4. That on, to-wit, February 26, 1937, by an ordet of 
this Court duly entered herein, the plaintiff was divorced 


Henrietta Montgomery, 2827—7th St., N. 
E., Washington, D. C., 

Plaintiff, 

vs. 

Theodore Owen Montgomery, Urbana, 
Virginia, 

and 

Major James R. Lusby, individually, and 
as Disbursing Officer of the District of 
Columbia, Room 12, District Building, 
Washington, D. C., 

Defendants. 


i 
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from the defendant, Montgomery, on the grounds of deser¬ 
tion for 2 years, and that said order awarded to the plain¬ 
tiff the custody of their minor child, Elaine Montgomery, 
and required the defendant Montgomery to pay to the plain¬ 
tiff as alimony for the support of the plaintiff and said minor 
child, the sum of $50.00 per month, payable in two in¬ 
stallments on the first and fifteenth of each month 
2 thereafter. That said order for the payment of ali- 

monv as aforesaid has never been vacated or modi- 
* 

tied and is still in full force and effect. 

5. That at the time of the entry of said order, the defend¬ 
ant Montgomery was a member of the Metropolitan Police 
force and fully complied with the terms of said order until, 
to-wit, November 1, 1959, when he retired from said Metro¬ 
politan Police force by virtue of disability, at which time he 
became entitled, under the provisions of Title 20, Section 
584, D. C. Code, 1929, to a disability pension payable out of 
funds in the Treasury of the United States, designated as 
the Policemen and Firemen’s Relief Fund, District of Col¬ 
umbia, and thereafter, and as of said date, he was placed 
on the pension roll and has been receiving disability pen¬ 
sion in the sum of $100.00 per month; that said payments 
of pension are still going forward to him and will continue 
until his death or until discontinued by order of the Board 
of Commissioners of the District of Columbia for any of the 
reasons named in Sections 588 and 589, Title 20, D. C. Code 
(1929). 

6. That said defendant Montgomery, for the purpose of 
evading his obligations to the plaintiff and said minor child, 
left the District of Columbia at the time of his retirement, 
and made every effort to conceal his whereabouts from the 
plaintiff, but plaintiff is informed and believes that he now 
resides in Urbana, Virginia. That defendant Montgomery 
enjoys a substantial income each month and is well able to 
comply with said order for payment of alimony, but never- 
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theless made no payments whatsoever to the plaintiff for 
the period from November 1,1939 to and including January 
31, 1940, a period of three months. That for the period! be¬ 
ginning February 1, 1940, after the plaintiff retained an at¬ 
torney to take action against him, lie resumed payments on 
account of said order but has reduced his payments, to 
$25.00 per month for the months of February, March, April, 
May, June, duly, August and has paid only $15.00 during 
the month of September, 1940; that the defendant Mont¬ 
gomery is in arrears as of September 30, 1940, in the sum 
of $360.00, and has failed and refused to comply with .the 
order of this Court as aforesaid, and is now in wilful con¬ 
tempt of this Court. | 

3 7. That plaintiff is unemployed, and is unable to 

secure employment and has no means of livelihood 
for herself or their child except the sums she received from 
defendant Montgomery; that she has no other plain, ade¬ 
quate and complete remedy against said defendant Mont¬ 
gomery as he is without the jurisdiction of this Court. 

8. That the defendant, Major James R. Lusby, as lj)is- 
bursing Officer of the District of Columbia, disburses said 
payments of pension to the defendant, Theodore Owen 
Montgomery, and has actual control of the checks repre¬ 
senting said disability pension payments which continue 
to go forward to the defendant Montgomery. i 

WHEREFORE, the premises considered, plaintiff prays; 

1. That process issue from this Court to the defendants, 
commanding them to appear and answer this petition; 

2. That a sequestrator be appointed by this Court with 
the power to take, hold, receive, sue for, attach and execute 
upon all the property of the defendant, Theodore Owen 
Montgomery, located within the District of Columbia, in¬ 
cluding real, personal or mixed, and that he be given all 
powers necessary to sell the same, reduce to cash, collect, 
and with the proceeds thereof, to pay same over to the 
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plaintiff in the sum of $50.00 per month in satisfaction of 
the order for alimony entered herein on February 26, 1937, 
and in satisfaction of all alimony arrears; 

3. That Abraham Chaifetz, attorney for plaintiff, be ap¬ 
pointed sequestrator, and as such be given the aforesaid 
powers; 

4. That the plaintiff be allowed suit money and counsel 
fees for the cost of this proceeding; 

5. That the defendant, Major James R. Lusby, be en¬ 
joined and restrained from paying to the defendant Mont¬ 
gomery, any payments of disability pension until the ar¬ 
rears of alimony are satisfied, and that the defendant, 
Theodore Owen Montgomery, be enjoined from receiving 
any funds due him until arrears are satisfied; 

6. And for such other and further relief as the Court 
may deem necessary and proper. 

/s/ HENRIETTA MONTGOMERY. 

4 /s/ ABRAHAM CHAIFETZ, 

Attorney for Plaintiff, 

Southern Building, 

Washington, D. C. 


District of Columbia, ss.: 

HENRIETTA MONTGOMERY, being first duly sworn 
upon oath deposes and says that she is the plaintiff herein 
and has read the foregoing petition for appointment of a 
sequestrator etc., by her subscribed, and knows the con¬ 
tents thereof; that she verily believes all the allegations 
therein to be true to the best of her knowledge and belief. 

/s/ HENRIETTA MONTGOMERY. 

Subscribed and sworn to before me this 
1st day of October, 1940. 

/s/ Louis Horowitz, 

Notary Public, D. C. 
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5 Rule to Show Cause. 

Upon consideration of the petition filed herein by Hen¬ 
rietta Montgomery to sequester the property of the defend¬ 
ant, Theodore Owen Montgomery, to pay alimony that is 
now in arrears under an order of this Court entered herein 
on February 26, 1937, and as said alimony periodically 
comes due hereafter, it is bv the Court, this 1st dav of Oc- 
tober, 1940, 

ORDERED, that the defendants, Theodore Owen Mont¬ 
gomery, and Major James R. Lusbv, Disbursing Officer 
for the District of Columbia, appear herein on the first 
Friday occurring after five clear days after service of this 
rule, at 10 o’clock A. M. in the Motions Court, and show 
cause, if any they may have, why all amounts due or to be¬ 
come due to Theodore Owen Montgomery from the Police¬ 
men and Firemen’s Relief Fund of D. C. should not be 
sequestrated and paid to the plaintiff herein for alimony in 
arrears and periodic installments to become due in the; fu¬ 
ture as provided in the order of this Court entered herein 
on February 26, 1937. 

/s/ BOLITHA F. LAWS, 
Justice. 

i 

Served a copy of the within rule on: 

1) Theodore Owen Montgomery. 

Not to be found. October 25, 1940. 

2) Major James R. Lusby. 

Personally. October 2,1940. 

John B. Colpoys, 

U. S. Marshal in and for the Dist. of Columbia. 

by J. A. Quinn, I 

J. F. Lawless, 

Deputy U. S. Marshal. 


i 

i 
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6 Motion to Dismiss. 

Comes now the defendant James R. Lusby and moves 
this Honorable Court to dismiss the bill of complaint and 
rule to show cause issued thereon for the following reason: 

The complaint fails to state a claim upon which relief 
can be granted. 

/s/ ELWOOD H. SEAL, 

Corporation Counsel, D. C., 

/s/ VERNON E. WEST, 

Principal Assistant Corporation 
Counsel, D. C., 

/s/ JAMES W. LAUDERDALE, 

Assistant Corporation Counsel, D . C. r 
Attorneys for Defendant James 
R. Lusby . 

To: 

Mr. Abraham Chaifetz, 

Attorney for Plaintiff, 

Southern Building, 

Washington, D. C. 

7 Please take notice that the above motion, together 
with memorandum of points and authorities, will be 

filed on the 28th day of October, 1940. 

The rules of the court require that if you oppose the 
granting of said motion you shall, within five days from 
the date of service of said motion upon you, or such further 
time as the said court may grant, or as the parties hereto 
may agree upon, file in reply with the Clerk of said court, 
a statement of the points and authorities upon which you 
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rely and serve a copy thereof upon the undersigned attor¬ 
neys for the defendant Janies R. Lusby. 

j 

/s/ EL WOOD H. SEAL, 

Corporation Counsel, D. C., 

/s/ VERNON E. WEST, 

Principal Assistant Corporation \ 
Counsel, D. C., 

/s/ JAMES W. LAUDERDALE, j 
Assistant Corporation Counsel, D. C., 

Attorneys for Defendant James j 
R. Lusby. 

\ 

SERVICE of copy of this notice, together with copy: of 
motion and memorandum of points and authorities in sup¬ 
port thereof, acknowledged this 28th day of October, 1940. 

/s/ ABRAHAM CHA1FETZ; 

Attorney for Plaintiff . 


8 Order Overruling Motion to Dismiss Petition for; 

Sequestration. 

i 

Upon consideration of the petition for sequestration filed 
herein, the rule to show cause issued thereon, and the ipo- 
tion to dismiss said petition and discharge said rule filed 
on behalf of the defendant, Major James R. Lusby, as Dis¬ 
bursing Officer of the District of Columbia, it is by the Court 
this 7th day of November, 1940, 

ORDERED, that the motion to Dismiss filed herein by the 
defendant, Major James R. Lusby, be, and the same is here¬ 
by overruled. 

s/ BOLITHA F. LAWS, 
Justice. 


i 
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9 Answer of Defendant Major James R. Lusby to the 
Complaint and Rule to Show Cause Issued Thereon. 

FIRST DEFENSE 

The complaint fails to state a claim against defendant 
upon which relief can be granted. 

SECOND DEFENSE 

Defendant admits the allegations contained in para¬ 
graphs numbered one, two, four, five and eight of the com¬ 
plaint. 

Defendant admits the allegations contained in paragraph 
numbered three of the complaint, except the allegation that 
the defendant is a debtor of the defendant Theodore Owen 
Montgomery, which he denies. 

Defendant is without knowledge or information sufficient 
to form a belief as to the truth of the allegations contained 
in paragraph numbered six of the complaint. 

Defendant alleges that he is without knowledge or infor¬ 
mation sufficient to form a belief as to the truth of the alle¬ 
gation contained in paragraph numbered seven of the 

10 complaint that plaintiff is unemployed and is unable 
to secure employment and has no means of livelihood 

for herself or child except the sums received from defend¬ 
ant Montgomery; defendant alleges that the allegation con¬ 
tained in said paragraph that she has no other plain, ade¬ 
quate and complete remedy against defendant Montgomery 
is a conclusion of law which he is not required to answer; 
defendant admits the remaining allegations of said para¬ 
graph. 

/s/ RICHMOND B. KEECH, 
Corporation Counsel , D. C., 

/s/ VERNON E. WEST, 

Principal Assistant Corporation , 
Counsel, 7). C., 
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/s/ JAMES W. LAUDERDALE, 

Assistant Corporation Counsel, I). C., 

Attorneys for Defendant Major 
James R. Lusby. 

Service of copy of above Answer acknowledged this 23rd 

i 

day of November, 1940. 

/s/ ABRAHAM CHAIFETZ, 

Attorney for Plaintiff. 


11 Order for Sequestration and Injunction. 

i 

This cause came on to be heard at this term; and there¬ 
upon, upon consideration thereof, it is by the Court ithis 
29th day of November, 1940, 

ORDERED, that the defendant, Major James R. Lusby, 
individually and as Disbursing Officer of the District of Col¬ 
umbia, and his successors in office and his subordinates,! be, 
and they are hereby enjoined from paying or disbursing 
any payments of disability pension out of the Policemen 
and Firemen’s Relief Fund, to the defendant, Theodore 
Owen Montgomery, until further order of this Court, and 
they are hereby ordered to deliver the pension checks' in 
the sum of $100.00 per month which are due or may become 
due in the future for the benefit of said defendant Mont¬ 
gomery, to the Sequestrator named below, whose receipt 
therefore shall constitute a full and final discharge and re¬ 
lease of said Disbursing Officer and his successors and sub¬ 
ordinates for each of such payments, and it is 

FURTHER ORDERED, that ABRAHAM CHAIFETZ, 

: 

Esquire, be and he is hereby appointed sequestrator of the 
estate of Theodore Owen Montgomery, with full power and 
authority to demand, receive and collect all of the income 
and property of the said Theodore Owen Montgomery, lo- 
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cated within the District of Columbia, and the said 
12 sequestrator is hereby ordered and required to hold 
said income and property subject to disposition up¬ 
on further order of this Court, provided that said 
sequestrator shall file his Undertaking herein in the sum 
of $ One Hundred Dollars, conditioned for the faithful per¬ 
formance of his trust. 

/s/ BOLITHA F. LAWS, 
Justice. 

Form Correct: 

Vernon E. West, 

James W. Lauderdale, 

Attorneys for James R. Lusby. 


13 Motion to Set Aside Order Appointing Sequestrator. 

Comes now the defendant, Theodore 0. Montgomery, 
through his attorney, Eugene E. Ditto, and moves this Hon¬ 
orable Court to set aside the Order filed herein on Novem¬ 
ber 29, 1940, wherein Abraham Chaifetz is appointed Se¬ 
questrator of the funds belonging to the defendant wdiile 
said funds were in the hands of the Disbursing Officer of the 
District of Columbia, because Court lacked jurisdiction to 
enter said order, for the reasons shown in attached state¬ 
ment of Points and Authorities and other reasons that are 
to be argued at the hearing on this Motion. 

/s/ EUGENE E. DITTO, 

923 Munsey Building, 
Washington, D. C. 

To: 

Abraham Chaifetz, Esq., 

Southern Building, 

Washington, D. C. 
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And: 

Corporation Counsel, D. C., I 

District Building, 

14th and Pennsylvania Ave., X. W., 

Washington, D. C. 

Please take notice that the above Motion will be for hear¬ 
ing at such a time following the expiration of five (5) dqys 
from the date of service of a copy of the said Motion upon 
you, as may hereafter be set by the Motion’s Clerk and no¬ 
tice thereof given. 

/s/ EUGENE E. DITTO. 


14 Order Overruling Motion to Set Aside Appointment 
of Sequestrator and Granting Counsel Fees. 

Upon consideration of defendant’s motion to set aside 
the Order filed herein on November 29, 1940, wherein Ab¬ 
raham Chaifetz is appointed Sequestrator of the funds pay- 
able to the defendant by the District of Columbia, and the 
Court being of opinion that this Court had jurisdiction to 
enter said Order, and that the time for rehearing, review 
or appeal has expired, and that the Court cannot review 
said order at this time; it is by the Court, this 31st day of 
January, 1945, j 

ORDERED AND ADJUDGED that the motion to set 
aside said Order appointing said sequestrator, be, and the 
same is hereby overruled, and that said Order of November 
29,1940 shall remain in full force and effect. 

DANIEL W. O’DONOGHUE, 
Justice. 
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15 Notice of Intention to Apply for Special Appeal. 

Notice is hereby given this 2nd day of February, 1945, 
that Theodore Owen Montgomery hereby intends to apply 
for allowance of a special appeal to the United States Court 
of Appeals for the District of Columbia from the Order of 
this Court entered on the 31st day of January, 1945, over¬ 
ruling a Motion filed herein to set aside an Order of the 
Court filed herein on November 29, 1940, wherein a Writ of 
Sequestration was issued against the funds of the defend¬ 
ant while said funds were in the hands of the Disbursing 
Officer of the District of Columbia. 

EUGENE E. DITTO, 

923 Munsey Building, 

Washington 4, D. C., 

Attorney for Theodore Oivcn Montgomery. 

Abraham Chaifetz, Esq., 

Southern Building, 

Attorney for Plaintiff. 

Corporation Counsel, D. C., 

District Bldg., 

Wash., D. C. 
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Order. 


Theodore Owen Montgomery, 

Petitioner, 

vs. 

Henrietta Montgomery, 

Respondent. 


Equity No. 59,524. 


Before: Miller and Edgerton, and Arnold, JJ. 

On consideration of the petition for allowance of a spe¬ 
cial appeal from the order of the District Court of the Unit- 
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ed States for the District of Columbia entered January 31, 
1945, in the above-entitled cause bv Mr. Justice Daniel W. 
O’Donoghue, It is i 

ORDERED by the Court that a special appeal in this 
cause be, and it is hereby, allowed. 

1 V * I 


Per Curiam .j 

Dated April 14, 1945. 


17 Statement of Points Upon Which Appellant Intends; 

to Rely on Appeal. 

; 

1. That the Lower Court exceeded its authority under 
the law in issuing the order for sequestration and injunction 
filed November 29, 1940. 

2. That the said order, or judgment, having been issued 

without authority was a nullity and therefore subject to col¬ 
lateral or direct attack during the term of the Court or af¬ 
terwards. i 

3. That the Lower Court erred when it overruled the mo¬ 

tion, filed October 24, 1944, to vacate the said order of se¬ 
questration and injunction insofar as it was applicable to 
the District of Columbia or its officers. j 

4. That the said order of November 29, 1940 being a 
nullity the United States Court of Appeals for the District 
of Columbia has inherent power to vacate the said order 
after the term, and after the time for appeal has expired.! 

Chewning vs. District of Columbia, 73 App. D. C- 
392, 119 F. 2d 459, certiorari denied D. C. U. S. 
639, 62 S. Ct. 74, 86 L. Ed. 513. 

Rone vs. Rone, 78 U. S. Appeals D. C. 369,141 Fed. 
2d 23. 


i 
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Tungsten Reef Mines Company vs. Ickes, 66 U. S. 

Appeals D. C. 5, 84 Fed. 2d 257. 

Pollitz vs. AYabash R. Company (cc), 180 Fed. 950- 
951. 

Date, April 23, 1945. 


EUGENE E. DITTO, 
Attorney for Appellant, 
923 Munsev Building, 
Washington 4, D. C. 


18 Designation of Portions of Record to Be Contained 

in Record on Appeal. 

1. The petition for appointment of sequestrator and 
to enjoin disposition of property filed October 1, 1940. 

2. Rule to show cause filed October 1, 1940. 

3. Motion to dismiss filed October 28, 1940. 

4. Order over-ruling motion to dismiss petition for se¬ 
questration filed November 7, 1940. 

5. Answer of defendant Major James R. Lusby to the 
Complaint and rule to show cause issued thereon filed No¬ 
vember 25, 1940. 

6. Order for sequestration and injunction filed Novem¬ 
ber 29,1940. 

7. Motion to set aside order appointing sequestrator 
filed October 24,1944. 

8. Order overruling motion to set aside appointment of 
sequestrator and granting counsel fees filed January 31, 
1945. 

9. Notice of intention to apply for special appeal filed 
February 2, 1945. 

10. This designation. 
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i 

i 

11. Designation by appellee of additional matters to be 

included in the record. i 

12. Statement of points upon which appellant intends 
to rely on appeal. 


NOTICE. 

i 

Copy of above designation and statement of points upon 
which appellant intends to rely on appeal mailed, postage 
prepaid, to Henrietta Montgomery, 2827 Seventh Street, 
N. E., Washington, D. C., and Abraham Chaifetz, her attor¬ 
ney, Southern Building, Washington, D. C., this 23rd day of 
April, 1945. I 

i 

EUGENE E. DITTO, 
Attorney for Appellant, 

923 Munsey Bldg., ; 

Washington, D. C. 

Approved 
Abraham Chaifetz, 

Attorney for Appellee. \ 

\ 

i 


I 


i 

! 




